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Summary/Quote 

An employee's duties focus on 
being aware of one's 
environment and ensuring 
one's actions or lack of action 
do not impact themselves or 
others.  

Genuine human connection, emotion and responsibility are what makes up the 

foundation of duty of care. As humans and, more importantly, individuals, we have a 

responsibility to ourselves, others and the environment, which is reflected in the 

values displayed across generations, cultures 

and disciplines. The Oxford dictionary defines 

the duty of care as a moral or legal obligation 

to ensure the safety or well-being of others. 

The duty of care is the responsibility and/or 

legal commitment of individuals, companies, 

and leaders to take reasonable actions to 

ensure no harm is caused to another person or 

their property (Slater+Gordon Lawyers, 2021).  

Duty of care is comprised of two ideals that provide contextually understanding and 

expectations. These are a 'reasonable person' and 'reasonably practicable'. A 

reasonable person is a hypothetical individual who approaches any situation with 

the appropriate amount of caution and then sensibly acts (SPBMCC, 2020). In 

Australia, the reasonable person standard is used to put a situation in context and 

ensure that the decision-maker does not rely on their own perspective. The 

reasonable person is characterised as an average member of society who has various 

generalised attributes, including risk aversion, sound judgment and a sense of self-

preservation (Scopelliti , 2018). While Reasonably practicable, in a health and safety 

context are defined under the Model Work Health and Safety Act, as that which is, or 

was at a particular time, reasonably able to be done to ensure the health and safety of 

others, while taking into account and weighing up all relevant matters (Safe Work 

Australia, 2019). 

This InSight explores what the "duty of care" is, who it applies to and how it can be 

applied. 

Whom does the duty of care apply to? 
A duty of care, to varying legal degrees and moral expectations, applies to everyone. 

Individuals have an obligation to ensure their actions or lack of action does not result 

in foreseeable harm to others or their property. 

In a workplace, duty of care applies to 

employers at all levels, including corporations, 

and all workers and contractors, including those 

who are self-employed, supervisors and 

managers (DMIRS, 2011). As far as practicable, 

employers must provide and maintain a 

working environment where their employees 

are not exposed to foreseeable risks or hazards. On the other hand, employees are 

expected to take reasonable care for their own safety and health at work and avoid 

harming the safety and health of other people through any act or omission at work 

(Commission for Occupational Safety and Health, 2005).  

In a broader sense, Landlords also have a duty of care to their tenants, Suppliers and/

or Service providers to their clients or patrons, Teachers to their students and Local 

Government to their resident or other people within their area of responsibility. 

While the general principles discussed in this InSight may apply to multiple areas or 

various examples given above, the focus will be on the workplaces. 

 



Legislative Considerations 
In Western Australia (WA), the duty of care is governed by several Acts. Each Act introduces duties, regulations 

and defences specific to either society, an industry sector or discipline. Several examples include: 

 Civil Liability Act 2005, which provides protection from liability for negligence, or breaches of duties of care, 
to people that are acting as good samaritans; 

 Occupier's Liability Act 1985, which requires occupiers of premises to take care that is reasonable to ensure 
that a person will not suffer injury or damage due to dangers attributed to the state of the premises; 

 Workers' Compensation and Injury Management Act 1981, which is primarily concerned with managing 
situations where workers have suffered an injury at work (Sampias, 2020); and 

 Public Health Act 2016, which places a legal duty on all people to conduct their activities in a way that does 
not cause harm to the health of others (DoH, 2016). 

Specifically, to work health and safety within a WA workplace, the duty of care is 

regulated under the Occupational Safety and Health (OSH) Act 1984, and specific to 

mining or other resource operations the Mines Safety and Inspection (MSI) Act 1994, 

each also being supported by regulations, codes of practices and guidance notes. The 

duty of care provisions under these Acts are the starting point from which all other 

safety and health measures begin and set the scope of the duties of care to assist 

people at work in understanding their responsibilities. It is important to note that in 

November 2020, the Work Health and Safety Act 2020 was passed in WA and will 

replace the OSH Act and aspects of the MSI Act amongst others upon commencement. 

Employers will need to understand any changes to their obligations under the Act before its commencement 

which is planned for later in 2021.  

It is also important to understand that the duty of care is also applicable through common law (law derived from 

the court system). Under common law, employers must take reasonable care for the safety of their employees 

(Commission for Occupational Safety and Health, 2005). When working to understand your own responsibilities, 

it is important to refer to the legislation applicable to your state or territory and industry. 

Common examples and workplace practices 
This section considers common duties for employers and employees under the OSH and MSI Acts. It looks at 

potential practices which can assist them in complying with their duty of care requirements. Information has 

been derived from the 'General duty of care in Western Australian workplaces' (Commission for Occupational 

Safety and Health, 2005) and 'General duty of care in Western Australian mines' (DMIRS, 2011) guidance 

documents; please refer to these documents for additional information. 

General duties of employers include providing: 

• Safe systems of work; 

• Information, instruction, training and supervision; 

• Consultation and co-operation; 

• Provision of personal protection; and 

• Reporting of fatalities, injuries and disease. 

Employers must provide safe workplaces and work systems and ensure that work is coordinated to prevent one 

activity impacting or endanger a person working in another area. Consideration should be given by employers or 

managers to appropriately and efficiently designing workplaces and layouts, giving consideration to workflow 

processes and the supply of appropriate and quality equipment. Employers and managers should also ensure 

employees are well trained, provided with suitable instructions or procedures and informed of relevant 

information relating to their work or workspace. Employees should be engaged to assist with hazard 

identification, mitigation and protection, and consultative mechanisms which allow risk and hazards to be quickly 

managed should be introduced. Where it is not possible to avoid hazards, management should ensure the 

appropriate procedures, and protective equipment is supplied and used correctly. It is important to remember 

that risk assessment is an ongoing process and should consider all employees.  

General duties for employees include: 

• Following the employer's safety and health instructions; 

• Correctly using personal protective clothing and equipment; 

• Taking good care of equipment;  
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• Reporting hazards; 

• Reporting work-related injuries or harm to health; and 

• Co-operating with employers so that employers can carry out their duties. 

An employee's duties focus on being aware of one's environment and ensuring one's actions or lack of action do not 

impact themselves or others. When working, employees should pay close attention to ensure they are following 

workplace procedures correctly, do not take shortcuts and be conscious of the work that is being conducted around 

them. Effective communication is a fundamental attribute to ensure compliance with the general duties. 

Negligence 
Duty of care offences are centred around negligence. Negligence is doing or failing to do something that a reasonable 
person would or would not do that causes foreseeable damage, injury, or loss to another person (Legal Aid Western 
Australia, 2018). Penalties are tiered in accordance with the seriousness 
of the offence, with breaches or general duties that cause serious harm 
or death, attracting a higher penalty. Penalties are also tiered by the role 
of the person who has committed the offence, as it is recognised that 
employees do not have the same level of control over the work or the 
work environment as other duty holders such as employers 
(Commission for Occupational Safety and Health, 2005). 

As the duty of care is established within a work environment to all 
persons (to differing degrees), it is fundamentally important everyone 
understands their roles and responsibilities and carries out their tasks 
in a way that is safe and complies with the standards set by the business, 
which should reflect industry standards and codes of practice. Risk 
assessments should be common practice in all workplaces to ensure all 
foreseeable risks and hazards are identified and managed appropriately to prevent an otherwise preventable accident 
from occurring. Ensuring a safe work environment should not be the responsibility of one person, rather the business as 
a whole.  

Integrate Sustainability has a wealth of knowledge and experience identifying risk and undertaking risk assessments, 

conducting due diligence reviews, and creating and implementing management plans and procedures. Undertaking risk 

assessments and implementing safety management protocols is something we do for every job and each new task we 

are engaged in. If you would like assistance with managing your risks or reviewing your existing system, please give 

Integrate Sustainability a call on 9468 0338 or email us at enquiries@integratesustainability.com.au. 
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